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Sepfe} Baele] 4287, TR ANSIT, A3 135, 2012, 334-335TelA 1L Q1EE
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<gk21>: Y&, 87, a3 344

* Wgse uaron i Bvjl ol b BRAPE B4 ¢
w2l hde] BT azle) o] Welde Eapt g ok
71AY FA43= olf7t 2 & ¢l

<> A9 el A
s o] wA Zeel B4l A8 e BA o] T,
sogade Yoo wAe Be) add adE TAIs.

66) Jules L. Coleman, The Practice of Principle, Oxford University Press, 2001.
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A7 (sense of appropnateness) 20| 9ty AAEC] TS AL 7= AL o
@Al tigt 2zte] AL Q= Aol oE770

Phe Aol ML, <A 95, T, el WA oo FASPNQe] WA A9
o7, 36

68) Jules Coleman, “Incorporationalism, Conventionalism, and the Practical Difference Thesis”,
p. 145.; Jules Coleman, “Inclusive Legal Positivism”, in The Practice of Principle, Oxford
University Press, 2001, pp. 103-119.

) Y} ol} DAL F3) APRAN) it 2 AP A WAL o)
Sle e AR Woleh & S 2 AR, THES 1 = - 3, B 1989,
58,

70) Dworkin (&5 &), ™83} ey, 116-1174.
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= ofg] Aol Eskal PELY] A& 7Hshs dut oo Aldle
AL Sltk. 5 718 Wi o]@Ee 2RA R wydeiote] YAH ¥ &
ARl i3k Sl AfrEE o {71, 59 AT AGdMe A% doke
ol7] 44| 8& = ek ol2fat wiA sloll, ARz shtel Tiel of2o=A Aoy

‘F8) 32 (conventionalism)’& o] FAfo] #a) o 2 HE] HHANEL L Aol 23
AR Erh= 19|(doctrine)E ST ThA] W, oW FFo] 2 dejEo] AH
QoM o] WAA Z2& BAlA golEe] 275 T Sltke H8H BuE ATl
gt} ¥ 3319]% :rm“s}% N i(’r‘ﬁ%%i)%% B R, 21 o d
a8 aA
ofol| thgt 75401]"1‘: a5 o ] % 7IRHCR AR o] A Het
stAE Al A7l 74 849 ¥
BVYTFE AT} =HoRE B
A9] o] wigtel] gARM, Ak ¢ 2
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‘3 (convention) 75|+ 3Fz]4]
A F2 A4S B HE AAo] atelL} okzo] glom

S Gl A H3982 B YA AE02 e A

73) Michael Rescorla, “Convention”, Stanford Encyclopedia of Philosophy, 2011, p. 4.

™) vl o) TrylAdol ek WekA olsjEle DAWA Ao Q4R el F Swo
FEEC . el 2pAEk Ae Andrei Man‘nor and Alexander Sarch, “The Nature of
Law”, in Stanford Encyclopedia of Philosophy, 2001.

79 w30 A} A8t B ofek Sofi= o] ‘convention'] Thg Y Welolole). Aofg
8¢ ‘convention’®] WHjo]2 A3, ¥, BF So| SEHIL glon, 53] FAH Gl =
‘practice’Z ‘F3YP’ 02 ‘convention’ S FoF 5O 27| ko] gtk AN xl= EREE
797} opd &, HriolA] Tha} o] ol B}, el (convention)’, *Ale(practice)’,
‘<5 (custom)’, ‘F<5H(customary law)’ 5. =FAI3F Ao xHe] A A kst



’\1 a X} <] “]]71‘41 2 5‘1047\}01]71] Y9 o5 AT, BoNE FeohH, 5
F-5 AT v oIt Aol oY FHol AT F e, 2
FoNE 53] ‘24 JJrBE(coordlnatlon convention)’ 7L ‘75 vkEate] HHAYEl=
24 AE ddst7] 8 vidd e Ao 4 ok @3 sl tigk
Hzo| BX7 ©TE et Fo|2(David Lewisys Ao BAS ‘24 AP oe
AT ol zo] e o2 FYo] BAo] Qo] AT} Fio|ZA 80

70 o, <24 el A P2} anwa G AT et o] 2L gig BAA A1z
TR, AR0A A1, AEAS), 2017, 168-1697,

™ 2A o] o e FRe BAE EART. dEARE vl 98, T4 B

(constitutive convention)’©] At} Andrei Marmor, Social Conventions: From Language

to Law, Princeton University Press, 2009.

Fo|27} Al B AL v

n g 72| <lAle P(Population)®] FUE0] SREA S of/|w= 4% Soll SIAat
Wolael uf a5 FoERE TR Aojhs A RRegularity, olak YY)
& w2l Pol 1% 7hed] S ojuie 4 St chesh e Alel Foln s
Po] AR3lolA FE =) (common knowledge)dl @2 I Z$-olqt #ajo]

78

N

(1) A9 BE A|&FSo] RS F431Ith

(2) Ag] BE AgE0] 27 olsle] Ag BE AgE] RS

() 7A9) TE ARHEo] @5ls) 1 b5 watel tle) tet ge A5E 2

4) 79 RE AREL, 79 BE AlgEe] RS &3t 24 dldd F7ele RS
Fraple Hasi

() Adl == *}Q—C—Ol R*E F5dtte 24 stolldet, 719 BE AREL Frets
R*% o Bol E53171% Hed Zlol,

lﬂ Fl

Sellil Pe] A1) 29} belld R¥7L 7Fsdh atAdeld, Pol T4UE AlelellA 8¢
2 o PN ol T R¥SE RS A £5 5 gl

David Lewis, Convention, Blackwell Publishing, 1969, p. 78. Fo]22] 3] o]&3} 19|
e vjghy AEE, o], “Al3|F B o|2e] A mul: wizha 1@, k=g, A2l
A3z, olsteirlstal ATy, 2017, A2 A|lE AL

‘o) (arbitrariness) o]k FTHF Hl-Golt 4] R glo] @A|o] #ao] FyatEe A
BEE U 5 o ok o] EANS Favh Folse] ERS WA, “viok viot vl
ok 28 24 w3ol7l slujehe o] #Ad)e ofd Z’olt). Lewis, Convention, p. 45.
Dol mhzi FH ol E ofed olfolr S} DAL Fele ol el
AR YA A wjio]7) Eq__ Ao YR FALES] 2AS F5shy 133k AA)
Soll M7k Eralad ek ARle] ik, T, 22 ok ol Bl SRl
2900 T2 ole] S} B Bolck, e, <Al Fe WA AREH S ) ol
o 94 72 FaA v
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(1) R 543 Sx(point)t 7H(value)& AR sh= f54 dHoz,

(2) ¥4 Trze] Hd Po] FALEMAE 4% C 8ol RE &5 ol 3
olfFEel =3 A7} EAIHARL, Relle] &5 ol Aot FofrlEelA] whEA]
et QleAd des

(3) PO PAUEL oWl A8 ColM T84 Wl the Al dube] &5
o= R AEEe] 3 Re EFeb7lE Adastelel Zldistr, 4k £
W AR 7dE 2o, e AEEe] RE 573t

(@) sht oPde] ARl 12 R* 7 EAfstH, wief 4% Col e 759l
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B ] § FFR7E E 7 Stk e a2s Esloktt Sk ek e A
Lewis, Convention, p. 97.

) olal, Wb B ol Au-Bele] A i A4 RAe Fiow, s,
#2048 A3z, s=Astks], 2017.

83) A|de) A A 7 8333 8ol gk AAgE v Akt 7] A Aol Bk g
e 0|7, W el A 1 8P, "=, AT S, Advish WeiT
2, 2017, L.
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84) ‘21&2Ql A A ] on|d| s, Neil MacCormick, Institutions of Law: An Essay
in Legal Theory, Oxford University Press, 2007.; o|37, “Ale2 APA2RE] ez T2
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o sk, 2017, ZhaL

8 ) 250 aa] oleke o] Al U BATo AASelck. “Hlab By £zl
Se 949 G2 2ol S S el ol e Abs




180  BREWE H408 1%

Tl B4 - frAEeEN A 53 ‘153 %—%94 %J%’-"J 7 AdE 2SS
ol

814 ey O]%’Ol ‘E’——‘_"‘E}—‘E ‘A a9 EﬂXﬂ(Presumptlve Vahdlty Thesis)'+
g &5 dFS WA WAR HEs Zoltt. & A &Y gAY WA
of A& ZHe 2149 HA A2 1 AR 8| FAHES
& FEog TErh80 WA Ay s
< 5go] FHEM, HJrEW ?—-_1‘5’}@ =T ot ke & 54

l

|

N
o
<
foi
v
©,

f!

O
W
A
%

i
K
©
4

EARA QA 2FelA Q | R ?_v—l°ﬂ 7]61 XP] @ﬂ” 54
A9 =), @24 FA 0 Homy 2480 244 A9 755
W), QA EACHSA a)sh @Ak AR ) o
TSI olef EASE Bele] e Yol Bele] F4A £ Hape

Aush 2k 2 5 ook oA SRR ol Bae) 24 ANRRE 1 &
S5, 200) SO ETAIA s sk % 04 9
age Ao, 1 RS We A% 1 Do washy
& S ol S 9, o ko] 44 a&_y

“J(conventionality)& &23] Fsl= 59 A7 288t} &
PN da Eold JuAc e Wa £ AdonA THAE FaA,
8

=]
Hage) AAZACE HEHS QTS Aol A FroEye

o o 1

o]
o
o},

e
3y

i, e

o, 2, oo o
i

)

L

e o o

09{—-:",

oX

o?ﬁ
FU

ol

o oo o
o,
o
ol
)

N
o e r°1'

Jlm 1:0[1 o

>
foll mg,

=
Td 2d T

3]

2

g 5l Aol g A9l dele] AeERE dAl W Yok (il
2013.12.26.431 201155940)

#2337, o] 52 979 avE FAow, st A7 A3E, 2014.

ool that ApMIE e, o8, “rHomAM o] AP HRA ALde] A, MHe=F, A4
A33, sFFista HEtATA, 2017, ASE(V. B3 PEe 93) B

olgfdh I el AFFoREC] TRk Mo, HEAFTTAR] Al A4 old&
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o7t STt

3L AN BAe S it AHE(PEL)E A&7bs o] A3,
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AHEST. PELS ey FAVL 359 24 52 99 EAlo] Hsto] Axzel
FE A4S B FPHoRA, BAHR] Feu ko] Qlolw FAE
Tro] AFEAQl 338 Tl IRHL AeH o E&ske FAHQ MR
A, 2 AA wiAUSE FeArtelA B9jolE AXlGL
0 ofgke Bge] At Aoje| Rggic). ek o
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15, o7, 2016.

SRR ¥ E(Margaret Gilbert)= F5m0)240 o] o] 84 Q719le pogale) dalw vkt

T AL &2 B2u7) B ukER B, B3 39)e] F4x(conform to) $lol= EAiE

= ok whakslt), Margaret Gilbert, On Social Facts, Routledge, 1989,; Margaret Gilbert,

“Social Convention Revisited”, Topoi, Vol. 27.

0) o]&87, “2A FPo] /FFH P2} a-AY I AT tijl o]2ES fgk A V1%,
168-1694.
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o] it o]&o] Zt= 71 Fad AAL, At HdeTe =HoA A
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%) gaje] Aol thet 71 Feld SAel AMES Bale) A o) Qe Hu
rg(collective fiat)ol] that ‘-5 Ae|(joint commitment)’ 2 A E3Hc} 2pAEE A3k, Gilbert,
Joint Commitment: How We Make the Social World. ; Gilbert, On Social Facts.
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[Abstract]

Jurisprudential Considerations on the Nature and Validity
of General Principles in Environmental Law

Lee, HyunKyung
(Senior Researcher, Center for Legal Theory, Seoul National University./
Collegiate Professor, School of Undergraduate Studies, DGIST.)

The issue of the nature and validity of the ‘General Principles in
Environmental Law’ is a very important topic in environmental law theory
and practice. The general principles, due to multifaceted problems in
particular, are gaining more significance in the area of environmental
legislation, administration, and environmental justice such as the remaining
scientific uncertainty or unpredictable issues in relation to whole
environment. Compared to this importance, comprehensive and theoretical
researches on this issue are not sufficient. The various norms, which do not
exist in positive law and are called ‘general principles’ or ‘legal principles’
in the international and domestic environmental law fields, suffer from a
lack of understanding of what they are. In order to do much more
productive research, it would be useful to refer to a more fundamental
philosophical discussion rather than to repeat and reconstruct the existing
debate. Such philosophical considerations toward the issues in the field of
environmental law allow to find the alternative theory that fits better with
our legal system. Therefore, this article begins with a reflection on the
concept of ‘legal principles’ from the point of view of legal philosophy,
then reviews the legal status of ‘general principles in environmental law’
and finally explores the ground of its validity. In other words, as a starting
point, it is critically examined so called ‘legal principlism’ argument of
Ronald Dworkin and the moralist account of the nature of legal principle.
And this criticism eventually indicates the necessity of alternative theory.
The results of this study is that the nature of general principles in
environmental law could be redefined as ‘coordination convention’ and its

validity theory refers to ‘Presumptive Validity Thesis’ of ‘Legal Convention



Theory’. Hereby this study attempts to establish a theoretical basis for
expanding the horizon of discussion and contributing not only to the
environmental law theory, but also to the legal practice. It could be stated

as ‘Jurisprudence of Environmental Law’.
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